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UNITED STATES OF AM 


CHARLES BUSIGO CIFRE, 


icl Judge, den) 
Federal Rules 

|] edi llegal 

anepvedly llepal 


sentence. 


Statement of Facts 


Indictment 74 Cr. 18, filed January 9, 1974, in Count 
One charged Cifre, twenty-one other defendants, and 


two additional co-conspirators with conspiracy to traffic 


in narcotics in violation of Tithe 21, United States Code, 


ppealed and 
by this Court on 
His pe ition for a writ of certiorari 
was denice! by the Supreme Court on April , 1975. 
421 U.S... 20. 


On June 10, 1976, after twice making and having 
been denied motion reduce sentence ‘ifre filed a 
motion to correct an all lv illegal sentence pursuant 
to Rule 35 of the Federal Rules of Criminal Procedure. 
By i1dorse ul July 30, 1976, Judge Metzner 
denied the motion. This appeal followed. Cifre is 


presently servi 


ARGUMENT 
POINT | 


The alloctition on the Second Offender Informa- 
tion was sufficient. 


ifre’s contention that Judge Metzner, rather than the 
rk, should have made the inquiry regarding 
‘ifre was indeed convicted of a prior narcotics 
1955 as charged in the Second Offender In- 

watG +3 ; avi¢th t 7 rT + t + ¢ 
ormation is without merit. To the contrary, the statu- 


ry requirements were met. 


previously recognized 

506 F.2d 155, 156 

U.S. 910 (19751), this 

ted solely under the former 


provisions 0 21 U.S.C. 173 and 174, the Second 


Offender Procedures are governed by what was former) 


See Bradley v. United States, 


237(c)(2) was repealed a he same time as 


174, by Section 1101(b) the Comprehen 
n and Control Act of 1970. 21 U.S.C 
ibstituted new procedures for those formerly prescribed 


U.S.C. 7237 (¢) (2) 


410 U.S. 605 (1973): "nited States v. Kella, 490 
F.2d 1095 (2d Cir. 197 curiam! ; Compre- 
hensive Drug /‘buse Prevention and Ci ntrol Act of 
1970, $1103(a), 21 U.S.C. $171 note (savings clause 
All that Section 7287(¢) (2) required was that after the 
United States Attorney had filed an information setting 
forth the defendant’s prior narcotics convictions, the 
defendant was to “have the pportunity in open court 
deny that he is “Ydentica! With the person 

previously convicted” 2.° U.S.C. § 72871¢) 12) ‘emphasis 
added}. There is no specification of the way in which 
that opportunity is to be provided. Inasmuch as here the 
defendant was afforded, and took, the opportunity to 
admit he had ir fact pled guilty to the 1955 offense. and 
therefore was the same person previously convicted, the 
statutory requirements were more than satisfied. 

Nothing in the statute prescribes whether it is to be 
the judge or the court clerk who actually asks ine ques- 
tions, and in fact no specific inquiry need be made, as 
long as the defendant has the opportunity to deny the 
prior convictions. See United States v. Scales, 249 F.2d 
$68 (7 Cir. 2957) cert. denied, 356 J 
(1958). Nor i ‘ overly technical construction 
requirements of 72: , warranted, Rat] 
Court has been satisfie with substa 
which accomplices the statutory objective 
“a defendant from the effect of prior offenses 
correctly charged.” United States v. Duhart, 269 F.2 
13. 116 (2d Cir. 1959). Since Cifre makes no claim 
that he was mot convicted of a narcotics offense in 1955, 
and in fact admitted the same at sentencing, the statutory 
purpose was undeniably served. 

De aga ae eliance on United States Vv. Garcia, 526 

& (5th Cir. 1976) and United States v. Noland. 
nape 52° 5th Cir.), cert. denied, 419 U.S. 966 
(1974) is misplaced rare and Noland construe a 


F.2d $ 
495 


‘aised 
require 


that where 21 U.S.C. 8 ’ is the procedure, the 


tutorv mandate be followed. Since Cifre’s sentencing 


governed not by that statute but by the old law, thos« 


Cases are wholly inapposite. 


parture from 


provision, 


compliance’ 
ritual was re 
Vv. Duhart, 
1993.29 (5th 


19701; U 


POINT Ii 


Cifre’s prior narcotics conviction properly re- 
quired the imposition of an enhanced mandatory 
minimum sentence. 


Cifre’s contention that his prior conviction was too 
) n Ion a l 


distant to have required the enhanced sentence provisions 


for second offenders is erroneous. The statute requiring 
such increased sentence provided simply that for “a 
second or subsequent offense tas determined under section 
72371c) of the Internal Revenue Code of 1954)", an 
enhanced sentence was mandated. 21 U.S.C. § 174. No 
provided in Section 174, and none in 26 

which simply listed the offenses which 

le Section 174 provision. Nor is there 
any reason to believe that Congress intended that offenses 
which were committed years before should be disr¢ garded. 
To the contrary, when Section 174 was amended in 1956 
to increase the penalties to those to which Cifre was 
subject, the Conference Report condemned repeat offend- 
ers in the strongest terms: 


In addition to effectively deterring the entrance of 
hoodlum recruits into the field of illicit trafficking 
it is necessary that the violator with a record of 
prior drug offenses be dealt with in a most severe 
manner. There are few criminal acts that are 
nore reprehensible than the act of abetting drug 
addiction by engaging in the illicit narcotie and 
marihuana traffic. Prior to the enactment of the 
Boggs law in the 82d Congress, Federal enforce- 
ment officers found that by the time a gang of 
drug violators was apprehended, the case processed 
through the courts, and the violators sentenced, a 
previous gang that had gone through the same 
procedure was out of prison and had returned to 
the illicit drug traffic. Conferenc Report No. 2546, 


1956 U.S. Code Cong. & Adm. News 3274, 3285. 


viction under 
Defendant 


Virginia's 
to support I is theor’ hat the use of 

process. While 

case Where the 

process, court 
no due process objecti t he age of » 15 year 


‘ry con- 


holds is tl 


biti + Lilet 


not | 


conviction 


t ionsnip 


in the 


iction 
effect While 


Government's 


e convi 


“speaks only of the 
staleness of a prior con ion which the government is 
using for impeachment purposes. It has nothing to do 
with the invalidity of such a prior sentence insofar as 
an enhanced sentence is d.” Memorandum En- 


dorsement, July 30, 1976. While a prior narcotics con- 


Viction may hay ittle necessary relationship to credi- 


bility, it has great signifi in determining whether 
the defe ndunt nat iuss i repea Hit nade rs with 
whom Congress intended to cdeal strinve tly. Thus tne 


Puco rationale has no application here 


CONCLUSION 


The order of the District Court should be af- 
firmed. 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
lnited States \ttorney for the 
Southern District of New York. 
Attorney for the United States 


of America. 


RHEA KEMBLE NEUGARTEN. 
FREDERICK T. DAvIs 
Assistant United States Attorne Ys, 


Of Counsel. 
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